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This is a supplemental discussion of the burden imposed by cable modem service on the 
public rights of way (ROW). Contrary to the suggestions made by other submissions in 
this proceeding, the provision of cable modem service does require a far more elaborate 
cable system than does video.‘ 

It is simply incorrect to contend, as do some filings, that adding cable modem service to a 
video-only cable system entails infrastructure and equipment changes only at the headend 
and subscriber premises (Matt-does this need cite?). On the contrary, significant, costly, 
and burdensome physical upgrades are necessary to transition a video-only system to 
advanced two-way services, as is discussed in detail in Columbia Telecommunications 
Corporation’s (CTC) filing of June 15,2002. 

For example, consider the burden imposed by the construction of conduit in the public 
ROW to house all the additional fiber necessary to offer advanced, two-way services. 
Most of this fiber, and the conduit, is not necessary in a system that provides only digital 
and analog video services. 

Fiber optic cable must be housed in conduit or must be armored. Unless armored, it 
cannot be direct-buried, which would be cheaper and less burdensome to the public 
ROW. The cable industry generally uses conduit to house underground fiber optic cable 
because conduit provides greater flexibility, scalability, and ease of repair. 

The construction of conduit in the public ROW is usually accomplished by trenching 
(digging a trench down the ROW, laying the conduit in it, and then burying the conduit) 
or by boring (tunneling under the ROW approximately every 30 feet or more and then 
linking the tunnels). 

The burden on the public ROW is not limited to the actual construction and placement of 
conduit. Related burdens include locating pull-boxes, vaults, or manholes in the public 
ROW approximately every 500 feet and at every intersection for the following reasons: 

0 To provide for future access to the conduit; 

To provide for future interconnection sites for the fiber; 

To store cable slack that will enable future repair or relocation; 

To protect cable splices, which have to be in sealed splice enclosures and cannot 
be direct-buried; and 

To place the conduit under the road. 

e 

e 

e 

’ This Report refers frequently to “video-only” or “video” cable services. These terms are meant lo refer to 
both analog and digital cable services, including traditional broadcast, pay-per-view, and multiple-channel 
programming (such as sports events with choice of camera angle or audio). 



Pull-boxes and vaults range in size from a small to a large refrigerator. They generally 
do not enable access other than by hand and allow for only limited storage of slack or 
splicing. 

Manholes tend to be far larger, sometimes as large as a room-size vault. They enable 
underground entry by cable company personnel in order to enable splicing, cable break- 
out, storage of slack, and other cable maintenance. Both pull-boxes and manholes are 
generally accessed through a hand-hole or manhole in the public ROW. 

Burying such boxes underground requires digging large holes in the public ROW, 
frequently in the road itself. Extensive repair is necessary to the public ROW, 
particularly the roadway, after the construction of conduit. Unfortunately, the repairs are 
frequently substandard and inadequate to return the public ROW to its pre-construction 
condition. As a result, the long-term burden of repair and reconstruction falls on the local 
government and on taxpayers. 
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SUMMARY OF ED WHITELAW ECONOMIC REPORT 
Attached as Exhibit C to ALOAP Reply Comments, CS Docket No. 02-52 

Attached as Exhibit C to the ALOAP Reply Comments is the Declaration and Curriculum 

Vitae of Ed Whitelaw (the “Whitelaw Report”). Dr. Whitelaw holds a Ph.D. in Economics from 

MIT and is President of ECONorthwest, an economics consulting firm. 

The Whitelaw Report explains that even if a cable modem service provider is already 

paying a fee based on its revenues from providing cable service, economic principles require that 

the provider pay an additional amount, to reflect the additional value to the provider of the 

additional use it is making of the rights-of-way. Not charging a fee would distort economic 

incentives and, from the point of view of society, lead to overconsumption or other wasteful and 

inefficient uses of the right-of-way. 

Sound economics concludes the societal point of view should control. A cable operator 

may be using the right-of-way very efficiently from its own perspective - ie., at low direct cost 

to the cable operator -but that use may at the same time be wasteful from the point of view of 

other potential users, or the sum total of all users. 

Any use by a service provider imposes costs on others, including not only the costs of 

repairing the roadbed, but less tangible costs such as traffic delays. Inefficient use by one 

provider may also impose additional costs on other right-of-way users, through unnecessary 

make-ready, design, modification, and repair costs. The cable operator may be providing many 

services and using the right-of-way very profitably -but if it is not paying fair market value for 

that use, society as a whole may be worse off. 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
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Inquiry Concerning High Speed Access ) GN Docket No. 00-185 
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Facilities ) 

1 
Internet Over Cable Declaratory Ruling 

1 
Appropriate Regulatory Treatment for 
Broadband Access to the Internet Over 1 
Cable Facilities ) 
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CS Docket No. 02-52 

DECLARATION OF ED WHITELAW, Ph.D. 
IN SUPPORT OF 

REPLY COMMENTS OF ALLIANCE OF LOCAL ORGANIZATIONS 
AGAINST PREEMPTION (“ALOAP”) 

1. I am president of ECONorthwest (“ECO). ECO provides economic and 

financial analysis and expert testimony for businesses and government. I am also 

a professor of economics at the University of Oregon. I received a Ph.D. in 

economics from the Massachusetts Institute of Technology in 1968. I have 

testified in administrative, legislative and Congressional hearings, and in courts in 

the Pacific Northwest and elsewhere in the country on economic matters. A copy 

of my curriculum vita is attached hereto as Exhibit 1. 



2. The Alliance of Local Organizations Against Preemption (“ALOAP”) has 

retained ECO to evaluate and express an opinion on the pricing structure that 

many local governments have used to charge providers of cable-modem service 

for using the local right-of-way (“ROW). As I understand it, many municipalities 

have charged cable operators a fee equal to 5% of the revenues derived from the 

provision of cable-modem service within their respective communities. As I also 

understand it, many cable operators have agreed to pay this fee in their respective 

franchise agreements with municipalities in return for franchises that grant the 

right to provide both cable services and non-cable services. I understand the FCC 

has issued a declaratory ruling that cable-modem service is not a cable service. 

3. As I understand it, some cable operators contend that requiring fees to be paid on 

revenues derived from the sale of cable-modem service would deter roll-out of the 

service. I also understand that some operators question why localities should be 

allowed to recover rents based on cable-modem revenues, as opposed to 

recovering rents based on revenues from what the FCC has classified as cable 

services. Operators have argued that the same facilities are used to provide the 

cable-modem service as the cable service, and argue that as there is no additional 

burden on the right of way, there should be no fees on services such as cable- 

modem service. The engineering assumptions implied by this argument do not 

affect the economic principles I address in this declaration. 

4. Charging a fee to use a city’s ROW makes good economic sense because it forces 

ROW users to take into account the ROW’S value. The occupation of a finite 

amount of physical space by cable facilities within the ROW displaces use of that 

2 



same space by other facilities. Charging a fee helps ensure that the ROW will be 

used efficiently, that is, that the ROW won't be misused or wasted. Furthermore, 

the closer the fee approximates the relevant market price, the more likely the 

ROW will be used in an economically efficient manner, a fundamental criterion 

by which economists evaluate the performance of a market and overall social 

welfare. 

5. Not charging a fee, or pricing at a n  artificially and therefore inefficiently low 

level, would treat the ROW as if it were a free good. To paraphrase Nobel 

laureate economist Milton Friedman, there's no such thing as a free ROW. 

This is particularly obvious given the external costs imposed on third parties 

by ROW use (traffic delays from repair or installation of ROW facilities, 

degradation of the roadbed, and so on). More important, free or underpriced 

access to a city's ROW would fail to impose any market discipline on potential 

users. Free access or underpriced access would fail to allocate the ROW to its 

highest and best use, an important social and economic goal. 

6 .  This is easily prevented by charging a rental fee that  reflects the ROW as a 

valuable asset or resource for which there are important and competing uses. 

Free or underpriced access to a city's ROW would increase the demands on 

the ROW and place substantial economic burdens on the city through 

additional inspection, maintenance and construction costs. Free or 

underpriced access would also increase the costs to other ROW users through 

unnecessary make-ready expenses, unnecessary design and modification 

expenses, and unnecessary repairs and disruptions caused by overuse or 

unnecessary use of the resource. 
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7. The concept that consumption of public lands should be priced based on the value 

conveyed is written into Oregon and Federal regulations and guidelines. The 

Oregon Division of State Lands (“DSL”), the agency responsible for managing 

state lands including rivers and forests, requires that interested parties pay fair 

market value for using state property. For example, the rules for granting 

easements and temporary use permits on trust and non-trust land includes the 

following language: ’ 

[Tlhe State Land Board, through the Division [of State Lands], has 
the constitutional responsibility to manage all land ... under its 
jurisdiction with the object of obtaining the greatest benefit for the 
people of this state, consistent with the conservation of this 
resource under sound techniques of land management. 

[Tlhe Division is required to manage its Trust Land to ensure that 
full market value is obtained from any use of this asset. 

The Division shall, prior to granting an easement, require an 
applicant ... to submit to the Division a compensatory payment for 
each individual crossing of state-owned land in the greater of: 

(a) One-hundred percent (100%) of the fair market value of the 
area requested for the easement; 

(b) Two-hundred and filly dollars ($250); or 

( c )  The highest comparative compensatory payment. 

The DSL defines “fair market value” and “comparative compensatory payment” 

as: 

‘Fair Market Value’ is the amount at which property would change 
hands between a willing buyer and a willing seller, neither being 
under any compulsion to buy or sell, and both having reasonable 

State of Oregon, Division of State Lands. “OAR 141-083-0800 through 141-083-0860 
provide guidance for the issuing of easements for fiber optic and other cables on state- 
owned submerged and submersible land within the Territorial Sea. OAR 141-122-0010 
through 141-122-01 10 are the rules for granting easements and temporary use permits on 
Trust and Non-Trust Land.” ~http://statelands.dsl.state.or.us/easements.htm~ 

1 
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knowledge of the relevant facts concerning the property 

‘Comparative Compensatory Payment’ is the amount of money 
paid for an easement to the owners of similar land adjacent to, or in 
the vicinity of Division-managed parcels. 

A report by Springsted Incorporated’ addresses the concept of the value of a 

municipality’s ROW: 

In some cases, the demand [for ROW access] threatens to exceed 
the limited available space in the public right-of-way. 
Uncontrolled use of the public right-of-way for utility placement 
increases construction and installation costs of future users and 
reduces availability of limited space. The space above and beneath 
the surface of the public right-of-way is a limited resource which 
has value to public investor-owned utilities, as well as to other for- 
profit service providers. 

On this topic, the Public Utility Commission of Oregon notes? 

The streets, alleys and highways of Oregon’s municipalities, over 
and through which the access lines of the telecommunications 
utilities run, are real property with economic values. Private 
owners normally charge for the use of their property, and 
municipalities are either owners of municipal streets, alleys and 
highways or they hold them in trust for their citizens. 
Telecommunications utilities make exclusive use of these streets, 
alleys and highways, and there does not seem to be any reason why 
municipalities should not charge, and utilities pay, for that use. 

8. The federal government has also traditionally recognized that the ROW has 

economic value and users of the ROW should pay for access. A report by the 

National Ocean Service on the fair market value for a permit to allow a fiber-optic 

cable to pass through national marine sanctuaries states: 

Springsted Incorporated. Public Right-of- Way Cost Recovely Plan Mid-America 2 

Regional Council. May 1998. Page 111-2. 

Public Utility Commission of Oregon AR 218. Order No. 90-1031. June 29, 1990, Page 3 

5 .  

National Ocean Service. Final Report Fair Market Value Analysis For A Fiber Optic 
Cable Permit In National Marine Sanctuaries. National Marine Sanctuaries Program. 
December 2000. Page 6 .  
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According to the NMSA [National Marine Sanctuaries 
Act], the Secretary [of Commerce] may assess and collect a 
fee that includes the cost of issuing the permit, as well as 
monitoring and other costs incurred as a result of the 
permitted activity. In addition, the fee must include ‘an 
amount which represents the fair market value of the use of 
the sanctuary resource.’ 

The appraisal literature’ describes a number of methods of calculating the market 

value of the ROW. I describe four methods: 

A. Land-based appraisals calculate the value of a ROW based on the 

value of land adjacent to the ROW. This is sometimes referred to as the across- 

the-fence (“ATF”) method. A variation on the ATF method acknowledges, that 

because the ROW provides a continuous corridor, ROW has a higher value than 

the disparate, unassembled adjacent parcels. This corridor value “typically 

exceeds ATF appraisals by a factor of two to six. In more recent transactions 

involving fiber optic corridors, the prices paid exceed the ATF land values by 

much higher multiples.” 

B. The willing-buyer-and-willing-seller method attempts to replicate 

free-market negotiations over the value of the ROW. The seller considers his or 

her opportunity costs, or the value he or she could earn from other uses of the 

land. The buyer considers the income-generating potential of the ROW and the 

costs of alternative routes. As the potential revenue from using the ROW 

increases, such as the addition of cable-modem services, a willing buyer would 

naturally pay more to use the ROW. 

C. Income-based methods of valuation start with the fact that a variety 

< http://www.apwa.net/documents/ResourceCenter/Fair Market Valuc Analvsis.pdf > 

’ Ihid. Pages 7-13. 

‘ ~bbid. Page 9-1 0. 
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of assets contribute to a firm’s income or value. A ROW may be one of many 

income-generating assets from which a firm would expect to earn a reasonable 

return. The market value of the ROW is based on the return the asset generates 

for the firm. 7 

D. The comparable-transactions method estimates market value based 

on sales of similar ROW. While it’s difficult finding comparable properties, past 

transactions can provide a general guide to values. 

9. The US Bureau of Reclamation (“BOR) conducted a study of market values of 

ROW for fiber-optic lines. The report found that valuations conducted by 

government agencies typically underestimated the true market value of the ROW. 

A report that summarized the results of the BOR analysis states: 

The BOR report noted that government valuation of fiber 
optic easements ... had not responded to the changing 
market conditions. Traditional across-the-fence or ‘fee 
simple’ values were the most common approach. In the 
private sector, however, prices were being negotiated based 
on market factors such as the convenience of a particular 
geographic route, the income stream generated, and 
proximity to a metropolitan area. The report concluded that 
‘supply and demand influences have driven the value of 
this type of easement to levels way beyond the fee-simple 
value.’ 

Examples of actual market values of municipally owned ROW include: 

A. Denver’s ROW has an acquisition value of $5.5 billion and a rental 

9 value of $483 million. 

Nunn, Samuel and Rubleske, Joseph. Pricing the Use of Public Rights-of-way. Public 
WorksManagement &Policy. 3:4, April 1999. Pages 304-316. 

National Ocean Service, supra, Page 26. 

City of Dayton, Ohio. Telecommunications Report und Plan (no date) Page 17. 9 ,  

< http://www.apwa.net/documents/or~anizatio~Da~onTelecomRptPln.p~f > 



B. The Massachusetts Turnpike Authority sold a 135-mile ROW 

along Interstate 90, which it built and maintains, to a fiber-optic company for $50 

million. I O  

C. According to information from the City of Portland, the 

approximately 2,000 miles of ROW that makes up the City’s transportation 

system has a replacement value of $2.63 billion, measured in year 2000 dollars. I 1  

10. Imposing a fee that is a percent of gross revenues is a reasonable way to price the 

ROW. Calculating the market value of ROW access using gross revenues has 

advantages over alternative methods. It is straightforward and has low transaction 

costs. 

owed with minimal accounting and auditing. And the price paid relates directly to 

the value conveyed to the service provider. 

Both the municipality and the service provider can resolve the amount 

11. Moreover, as I stated previously, calculating the market value of ROW as a 

percentage of gross-revenue is an accepted appraisal technique. Furthermore, it 

meets the generally accepted standard in economics for efficient compensation in 

exchange for goods or services, namely, a price that reflects the value of the good 

or service to the buyers and sellers. ROW, like other real estate assets, conveys 

value to occupants and other users. A service provider’s use of a city’s ROW 

conveys or adds value to that provider. 

In National Ocean Seniice. supra, Page 26. 

” City of Portland, Oregon. Portland Transportation System Status, Condition & Value. 
July 2000. 

“ Nun and Rubleske., supra. 
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12. It is my understanding that cable-modem services require more elaborate cable 

systems than does video-only cable service, increasing the so-called “footprint” 

on any ROW.” Even if that were not the case, the increased revenue generated 

from the addition of cable-modem services passing through the public ROW 

would justify higher fees based on the economic analysis summarized in this 

declaration. Also, since the percent underlying the fee remains constant across 

different levels of revenue, the fee doesn’t place new firms, whether potential or 

actual entrants to the industry, at a cost disadvantage relative to established firms, 

and therefore doesn’t qualify as a barrier to entry that would delay or prevent the 

development of additional broadband services. 

Verification 

I declare under penalty of pejury that the foregoing is true and correct to the best 

of my knowledge and belief, and that this declaration was executed on August 1 ,  2002, in 

Eugene, Oregon. 

Ed Whitelaw 

Columbia Telecommunications Corporation. The Impact of Cable Modern Service on 13 

the Public Right of Way. June 2002. Page 1. 
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JMPORTANT LEGAL NOTICE 

INCLUDED IN THIS MONTH’S BILLING 

STATEMENT IS  A REVISED VERSION OF 

AT&T BROADBAND’S NOTICE T o  

CONSUMERS R EGARDING P OLICIES,  
COMPLAINT PROCEDURES AND DISPUTE 

RESOLUTION (THE “NOTICE”). 

THE NOTICE CONTAINS IMPORTANT 

OF AT&T BROADBAND’S SERVICES. 

AMONG OTHER CHANGES, WE HAVE 

INFORMATION CONCERNING YOUR USE 

IMPLEMENTED A NEW COMPLAINT 

RESOLUTION PROCEDURE INCLUDING 

PROVISIONS FOR FINAL A N D  BINDING 

ARBITRATION O F  DISPUTES.  THE 
REVISED DISPUTE RESOLUTION IS 

FOUND IN SECTION 10 OF THE 
NOTICE.  THESE PROVISIONS AFFECT 

LEGAL RIGHTS THAT YOU MAY HAVE HAD 

PREVIOUSLY. IT IS IMPORTANT THAT YOU 

READ THE NOTICE CAREFULLY. 

X7b006 11771-1000 
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NOTICE To CUSTOMERS: 
i THIS DOCUMENT CONTAINS IMPORTANT 

INFORMATION REGARDING OUR 
i POUCIES AND PRACTICES, INCLUDING 
: COMPLAINT PROCEDURES, ARBITRATION 
i AND DISPUTE RESOLUTION 

: This nodce is being pmvided co p u .  as a ~ R I  or exirring cummer d 
AT&T Broadband. LLC. to inform you of the r e m s  and cond,tionr 
gwemhg pa- aMe r e n i c e  In addidon chis n&e b being &d IO 

you in order m c m p h  wid, the C a n p n f s  obligations under the ruler 
of the Federal Communic&mr Comrnirsion (KC). which require us 
co inbrm our -men I rhe rim of hdlhrion and at  1- anrwdly 

including with respect ro rhe Company's billing and complaint 
pmcedure.pmccdum for che reroludan of romplainn zboutrelenricn 
rignil qdiry, insukrion and service maintenance policies and rhe 
condrionr d wbrcriprion IO programming and other renicer. Other 

which we oflerrhe 
p r i m  optims and channel pmitionr d pmpmming -ices we der 
and inmucdonr on how m UIB our able r e h s  are pmvided p u  at 
imraRddon mdor fmm rime to rime during t h ~  par under separate 
c m r .  F'leve read this dumenc cuefulb. 

For those of our cuslomerf receiving senice through commercial 
accounu, bulk nte amngunenrr with multiple dwelling owners. or 
simi lar  arnngemerrp. some d the pciici- procedures and services 
herein may nor apply. Please refer to the terms and condidom of 
documeno reflecting such reparare arrangemenu. Where such 
documents are inconrirrenr wirh rhe policies, procedurer and 
infwmadon rdaring m senice set forth herein. the term and condinions 
d such reperare mangemem rluH apply 

thseaher of the current rem and condimonr governing OVT service. 

; i n f o d o n  rehring to &e pmdum and 

Ar&T BROADBAND'S POLICIES 

The following Policies a d  Rcdcer.  set fonh betow. are terms and 
c o n d i m  h r  ap& w you whpn you accept WT able tdevisbn and 
other cable S-We may change them In the hmre and .yi8 notify 
yw I that  ocw;urr.We will conunue IO mi- our Policier and Pncdcer 
DJ put of our carmirmem a, rondnd)). rwiw and imp- the q d i  
of S w i c a  we provide We win rend p a writw. e lemnic .  or other 
appmpriate n d c e  i h i n g  you of any chanp and the Effemn Due  
H you find rhe change unaccepoble.you hae the right to cancel your 

D-ra of the chimge.~ vlll comider thig ywr acrepence of the change. 

AND PRACTICES 

S h e .  Honwr. l y w  mndnue ro receive Service after the EiTedw 

1. DEFINITIONS 
Ar wed in there Policies and Pracdcer 

'We"."Cornpy*.'us", or "our. mevu ATBT BrndbawlUC and JI 

your local cable compav, its employees, authorized agenn. and i t s  
parenrsrubsidkis and aRlied rompaies. 

You-."yot~r" ar"Cusmrner" m- the customer identified on the 
workorderttmmrrignedto b~"purBbleTVreni==andnnyother 
person using the Services provided to you or aurharized by you ro 
PEE- or m o d i  p u r  z m u m  

"Home" rnezni the place p u  llve, including a single-hmily home. 
aprvnenr other rcrid-q or m y  other rlpe of dwrlling unh where 
p u r  Senice is i&kd. 

'Ser*ice(s)' mans the cabablew pmgnmming and any other cable 
renice we p d c  ro p u .  md cable Inremet access. 

'"Hourly service charge" means the hourly charge you p q  us lor 
-in renicer The hmdy service dmrge ir cakulated wing rhe ru(a 
and ~ p ~ h l b n s  drhe Federd CmmUniQIjorn bmmirrjon ('KC?. k 
k designed u) recwer the EON of re-cirr& i d l i n g  and &QkIing 
CUMmer equipmenr 

" l n d l e d "  m- eirher i d e d  or ammared 

"Inside W i d  or 'InddeWlring" m- the cable that mm b i d e  
ywr home to a poinr 12 incher omide d ywr home.md indudes any - ~u~earplirrprr.connecdons.~orwallpbreraaackdtoir  

"Equiprnmt" m- m e  or more ofthefollowingeble mOde~%di&l 
confumer r u m i d  or dipid wc-r ("DCr7, convener. c o w e m -  
dervambla remote c o d  unh serum device. addressable c o d  
modulc.AIB mkh, c-il uble ("&le') which k not inside wiring. 
p-d lock-our deviceorany other device inccdled in or amund p u r  
home. whether or MC pmvided b)' UI. necemry or cmdern for you 
to receive ableTV programming or other Services h m  u% Inside 
wiring k nor Equiprnenr 

2. PAYMENT FOR SERVICE 
If p u  are a new n e r .  we rmy condun a -mer risk assessment 
and require I depesir before *ye inroll s e n i c ~  AT&T Bmadband shall 
not discriminate in the appliurion of izI local risk asseumtnc and 
deposit plii M the buir of race color. rex. creed. d @ n .  naddky. 
sexual ori-0~ or marid m u  A q  rkk assesmenu c o n d u d  by 
eirher AT&T B r m d h d  or irr third pary credh bureu Wit1 be dom in 
conformance wirh rhe rpqviremenu ofdl qpliable m c c  or fedenl 
laws. 

f i r k e d  endrier using rhe h n d  name "AT&T Broadband, indudkg .~ 



..e ~"Y . 'YC- -  .#L5 W,Y" Y,._ IIIUIIY71VIIN,,Y. "__" ... I ,.l" .,"._ 
athemire lgrred Charger lor Service ma within 21 hours a f r v  
&vice is M l e d  The charges lor one month's Semce. lrpl- 

a d  any irdhtion or ecpiipmenr l w e  feer are pyahle when Service is 
i n d l e d  After dms we mll bffl you each m d  in advance for Service 
(...epr for w~cr-rien mories or ewnu,which are somerimer billed 
a f w  they are provided m you). 

; 
. . 

. 

i 

i . The bilk you receive wili show the m d  ams&x due w d  the pqmenr 
i due dare. You agree to pay us monthly.in fun. by the payment due date 

for that Service and for any other charger due us. including m y  
! adminisnth lam ke(r) and d w d  fees, charges and w s m -  due 

ro bte paymenu or nonpaymeno. and my returned check fees. plus 
other reparace and additional charger as desvibed below. 

Hwe do not receirr yxr pyment thhe due date -red on the bl.pu 
m y  be charged such fees. charger and assessmenu plus the other 
separace md addional dsrgtr. 

The administrative iee(r). charger and ~ s e w n e n u  relaxed to lace 
payment and nonpayment are intended io be rearonable advance 
dmam of c o n  resulting fmm h e  paymen= or nanprlments of our 
customers. We dl tdl you the m u m  of th=e f- and other s e p m e  
or addiicml drarges ZT or before the time you subscribe m and receive 
w r  Swvicer. prior to the h m implement or assess new ones.md in 
our anmid -ling to you thereafter You may avoid here fees and 
ocher repanre or additional charger relsdng 10 late payment and 
nonpapnent by making SUR d m  p u r  payment ir meired by us on oc 
bdore rhe due date on the bit If p u r  psymem is not Rcekd  by the 

~ duedareonthe bill.you-rovol"nerilypayrherefeermdmyother 
reparare and a d d r i d  c h g q  f e q  and asreurnem as a condition of 
receMng ow SeniES.  

: 
' 

i 
i 
: 

' We do not amidpate dEn you will pamid papnenu OT pur  bill 
lare.md the admin'm- bte fee(r) and 0th r&ed durgesfeesand 
-men= rebred m lare paynm and nmpymen are set in advmcc 
becue ir would be d h l r  w how in advance (a) whe* or nor pu 
will pay your b l  on time.@) i f p u  da pay iare.when pu will acnally pay 
your bill. 1 eyer, and (c) wlnr corn we will incur because of p u r  late 
payment or nonprlmenr We do not enend credit w our cultomem 
and the admin-cfve fee(>). d t e d  feer. c w  and asesrmem are 
not imerexi rredir. service charge or a f i m c e  charge Our hte fee 
pramices may be &ed m comply wid, applicable 'tm 

Charger for p u r  Service may be billed m you mgether with other 
Servicer that you receive from us or our f i l i t ed  cornpame% Rymem 
or my such bill for rnvltiple Senicer is due in full on the indlcared 
payment due dara Any failure w pay such bill In in endrety afrer rhe due 
dart may result in adminisurtive or late fees andfor dbconnecdan of 
Service with respect to m y  or all ofthe Services billed. Any pzrrhl 
payrnent of a bill will be~allocrred by us among m d  beween such 
Services m d  arnounn charged >I our discrerion.rubjecr only to 
applbble b. 

If you change the Senicer p u  receke, we my rbrge you a change 01 
service fee such ar upgrade or dowrpde ChUgE. The w u n t  of such 
fee may v q  by office laudon If you haw lrpl quemions. pleue conQU 
your 1 4  cable company idendlied on your bin in your monthly bilbng 
mliw or ask rhe reprerencah you d k  m wha requesting a chance 
in Service. A lining is also pmvided w our cmmmers anndly in a 
mailing OT bill suffer. 

You may pay your bill by mailing payment 10 the address specified on 
your billwe do not -me rho ti* of undehred d R p e n t  shall 
be deemed made on the business day received by US. except that if 
payment ir m c W  on a &q thn k not a bur ins by,k shaM be deemed 
received on the next business dxy. If we have an d c e  that we have 
designated as a payment center in your area. you may deliver your 
payment m the paymem cenrtr, and win be dewned ret-ed when 
d e l i m d  or. if nor on a regubr bwi- day, MI the "ex such e. If ow 
mpreremth collem paymem fmm you at your hme.rhere may be an 
add i t i d  charge for that xnb. 

You qree to pay all - M i s e  fees. and orher dargq if zqwhich 
are now or in the future may be arresed because you receive our 
SeMCQ. 

. ' 

.. - , - , _ - . - . . I  " llll,. & "  ,y,l ", ""," , .~"-.-. .". -~ ,,,_ 
rharetooura~endonr*imbria(g)monJ.ofthcrim~~- 
b i  for whkh you are reddng corresion.un)sr qplirrbl. kvl pr 
lor a l o n g  period which mot be vnivcd OT orhemire &%e 

%menu received fmm you will be deemed m be paid d u - ~  

~.COMPAW.CHANGES IN SERVICES AND CHAR 
SubJecr to applioble I=v,,we b e  the right m rhrnge our Serrit 
Equipmem and our prices or frrr. a t  my the. We dro  re^ 
delere. add to or orhewire change rhe Senice p&d an ouI 
Service or other levels of Service If rhe 
pmvide you notice of h e  change and iu EiTedve Lhp. The r,& 
be pmvided on p u r  rnomhb bill. as a biU 'ma h a nwpapr 
other reasonable method of rommuniarioh If you b d  the t 
unacrepabls you have the right m and pur semic.. 
continue to receive Service after the Efkcdn hu of the d m  
wil comider ~ I K  yo- accepcarice of thhe -Rase ph rhe t 
read the monrhty messages and to M e w  your blU mefully m d 
yo" m e  and a d d m  are romcrYou will generally be billed 
sme time each mndr 

you. 

Ahernorice to yo" ofa ret ier ingdow servicer o r a  price incre, 
my obain changer in servVe ti- ZT no a d d h l d  drarga. 0th 
changer by you of the Services you receive may re~ult  In up 
downpde or dnnge of service charges M d e r  w dw R 
md Services Price Lkc rn harr supplied w pu for deailr or a 
the number on your m o n q  b l  ifpu haw q u s d m .  A h  of< 
b llro provided m our -men mually in a mailing or bin snd 

4.TERMINATlON OF SERVICE 
You may not atsign or d e r  rhe s e n k t  withan our mitten CI 

The provisions of there Polides 2nd Practices. indudinr the c 
rerducion pmesr (Sgdon IO) shd s&rmnimtim.m& 
expiradon of your relationship with the Company.your reci 
Sem'c-. or any orher rehrionrhip b- m 

L Volunrrr/Temimtion Vnlev you have & d e  agreed (! 
where you hme = p e d  in advance w ~eceive Savice ~ y e r  a IF 
period of time). pu haw the right to cancel your Service 1 
m s o n a r r y  t h e  by giving- "of&- We 4 1  rrfrndlrplhbn 
ro p u  appmximtey r h i i  (30) &p ofrhe hrer d (I) your M 
us of *e dirmminuance of Service m (li) tha nolm of any EqU 

P u  may have. 

b. I m l u m ~ T - l m ~  on orherAT&T Senices  : 
m applirable Isw. ifpu fail m pay p w  bill whpn it b due OI 

compty with any pmvidon con- h rhsc P d i r i ~  and Pr  
we have the right w terminate your Service or any orher ! 
included within your bifl.We may Jso,dan  bbbcnreqU 
to pay all part due charger. an i n d b d o n  chaqc.r depori 
minimum of one month\ advance c h u g u  bcfon we m m n e  
Service. Further. i f p u  do not monnecGmy rend quipma 
be returned to us. A hmdllng fee may be charged for r e  
check 

in eirher m i d o n  evensif you have a p q m m  vedit lor any 
(including. wirhovt hIQdOn.  an unreturned security dep 
prepaymem) n the time of your r-idm of semi- such P 
-dit will be ret d agansc any mow= which you OWC m be 
r w b n r e  10 yw. 

5. EQUIPMENT 
Excepr for the Inside Wiring which we consider your Pr 
regu.3e.r of who i d l e d  h the Equipment inxlded by us or P 
to p u  by US belonp 10 us or other third panier.unl- YC 

purchased it We may, ar our option. supply new or recond 
Equipment m pu. 

You mum have our prior written couent fo sell or @e aY 

Equipmenrand our Equipmem may only be used in p u r  home. 

W p u  c w e  w be our Nnomer.you am. rerponrible fw RDln 
Equipment to YI or our designee. If you move. do not 1. 
Equipment in your vacant home or with ~ p n e  eke. Ow ET 
mu* be rearmed w us or one of wr n p r s e m t + s  in w u r b  



~~~ 

i oarmd w a n d  tw exceprrdoryou*n;t h dargedtheamoum ICT 
forth in the c u m t  Pro&= and Servicg Rice Lis& or the revised 
amount of whkh you have rubsequendy been giwn notice. or if no t mount har been rpedfied for the putimlar model of Equipment 

1 imlwd.aur rephemem corn fir rud, unreturned Equipmera 

You are responsible for prevenring the loss of or damage co our 
Equ-pmem within yow h a  We svggesr rtst our Equipment h p u r  
possession be covered by your homeowners. renters, or other 
irrmmce You will be dimdy rerponrble for re@, repbEPmAlr and 
other costs. damager.fees and charges if you do not return our 
Equipment m us in m undamaged c d n i o n  

I 

j If you have us repair or maimin the Imide Wirincvre will charge pu 
addhiomlly, either by the how or Aat fee. for h t  d e .  We M not 
rerpanribla for problems wifh the operation of your television or 
relevirin-rdned equlpmenr We do not service teleririon rereiwn or 
my arkr releviriwtrehred qtipmenr (ntch asVCR's home menm 
or other able-compatible &ipmem) not owned by us. even i f it is 
wrhed m the cable or Equipment 

None of the Equipment supplied by us nor my of our able placed 
outdde yow hame or prop- in mnn-n with the i d a t b n  ofthe 
Equipmem and service Ihan be d d  b , w  io my way ~ o t  
your real property. unless you purchase our cable to t h e  extent 
permined by p p l d c  bw wtm Swice en&. The Equipmern supplied 
by us may be removed by us. at  our option. zr an7 time during or 
follow'ng the termimtion dyour  Sewlco and you agree to allow us 
ac- m ymn hame for such purp- 

W e  conrider Inside Wring to be your p r o m .  repxilea of who my 
haw Wled iL Unlep orherwise a p e d  u p n  by Company and you in 
writlng.70~ will continue robe responsible for the repair and 
mhtenance of the Inside Wire You may inxdl hide Wi+. ruJ, as 
additional obk wiring and outlerr. Rgadley of who dwr  the work 
&e h e m a l  wiring wkhin your home must mt interfere with the 4 

be your rerponribility if yw rem p r  home Conen p u r  landlord or 
buil&mg manager ro dEtermine mpmibii?. 

NOTICE OF AVAILABILITY OF CONVERTERS FOR 
ADDITIONAL OUTLETS. 

Subscriben who i m U  their own ddidonal receiver connemiom may 
nor be abk ro rrcein all d m  orried onour able spzmwirhwr 
additional equipment. For rhore relevidon sets thsr are not wdy 
compadblc wirh the cable some telwirion =dons may not be 
receivable withan add i iml  equip- 

opemiom of your I d  a b l e  7. lnraewre m~nremnce m'l not 

6.ACCESSTO CUSTOMERS HOMES ! You authorize us or ow deskpees to enter imo your h e .  in p u r  or 
. I p r  reprerematire'r presence. M upon your p m p q  during noma1 

' businerr houn or by appoinrmenc to indl, i n s p a  maingin. repbco 
' remove or otherwise d d  with the Service and Equiprnem supplied by 
us. This aurhorbtion inhder allowing UI or such designee 10 be on 

: your propemy omldc your home x m o m b l a  dmes wen if you m 
1 not a t  home You aurhorize us or our deskgee to make conndarr  md 
: perform other tasks that are necessary or desirable to enable us to 

provide Service to you or others. includlng connecting and making 
: n e t e s q  auadxnenrr to your hsatWiri= u you am rn the owner 
of p u r  home. you are respmible for obPining my nec-ry appmnl 

. fmm the omer to %w us hro p r  home (o perfom the lunctimr 
speded h In addidon. you a p e  ID ruppb us or w r  deripec. l w c  

; ut you rn,wid.l: (a) h e  Ownezr m e .  add- and phone number; (b) 
I P r w f  da you mq @e us acces on h e  mer's bebk  OT (c) c o m r  
E from h e  m e r  of rhe home You gn be rrwd da our e m p k  or 
; des'- are =ib idenrif t  by their LD. badger and our =hick are 
i d+mmarkedsorhqri.easymrpor 

i 7. PRIVATEVIEWING OF UNAUTHORIZED SERVICE 
AND USE OF EQUIPMENT 

i We provide Sewlce IO you for p u r  prince home viewing. use and 1 t n i m e m Y o u  a p e  that the programming provided over the a b l e  
r ~ e m  dl mat be v i d  In lreu open to the pubkThe programming 
nnl not be Rbmados~tmwmined or performed n m  m y  dmbion 
lie charged for in viewing withour 6m obaining d e n  consrm. in 
advmce.fmm us and our pmgnmming suppliv(i).Thir consem may be 
withheld at the role dik-on of &her of us. 

. .  

: 

! 

Much of the Equipment necessq w recejve our Services is mibble 
both from us m d  otherr. Regardies of whether you purchase such 
Equipment or leare such Equipment from ur.you are responsible for 
assuring that  such Equipment does not interfere with the normal 
opemiom of wr I d  oble xpem and orher mmunicationr s)memr 
mi devices. For enmple, you agree not to ins4 anychina to imercep 
or reek or m assix in incercepring or receivinc or whkh is Qp;lMe d 
intercepting or receiving any Service offered over our able vnem 
Unl- sp€€i5cdly authorized ro do so by ur.You M respomibk ro pay 
for aB Smices me'& or ath-e pmvided m your household. You 
also agree that you will not atuch rr&ing to the Inside Wire  or  
Equiprnenc whether i m l l e d  by you or us. which ~ingiy or together 
rerub in a degndadon d w r  cable ~scem'r  signal qmky or m& 
You may nor mch my device or equipment to pu r  InsideWi~g in I 
v q  rhar knw -he hcepnr/ of OUT lo& &le sy~em.  such as cmdng 
signal lc2kage.which may cause a viotrdon of gomnmenr regularions w 
anaching devices or equipment which. alone or together. re~ult in a 
depdation of signal q d l .  Furrher. Services or r i p b  pmvided by VI 

which are carried on or rnnrrnitted through the Inride Wire  or 
Equipment provided by us may no< be commingled wkh signair or 
remcer pmvided by 0th- 

We on recover damages from p u  as provided by applicable law for 
umpering wirh any of our Equipmenr or MY other pan of our cable 
m or for rece-g unaurhorized xenice. 

You mun remm our Equipmm when you ars no longer 2 -omel- In 
rhe h r e . y o u  m y  b o  choose m buy Equipment horn M independenr 
mm However. annabg c o m n  with descrambling qmbiliier should 
only be obuined from LLI. In hcsshould y w  see advdvenisemenn for 
cable conveners bar have derc-blers in rhem (s-died 'pima 
b-" or %la& bmeJ").pt rhauld underxand &these devices ,my 
ba ill4 ro sell or u~l. unless aUrh0ri.d by us Beowe d the need co 
pmrert our scmbled Servicer. M will not authorize the use of my 
analog ronverterldercnmbler not provided by us. A digital 
cMmnwldeJmblw purdnred x a d m~e must be authorized 
by UI through the use of a special smriy device People who use illegal 
convenenldercmblers may be n d i n g  cable sewice. This pnrdce 
m 7  unfairly result in in-ed pricer w ow honest cuxomen. 

! 

! 

8. LIMITED 304JAY WARRANTY AND LIMITATION 
OF LIABILITY 

EXCEPT AS EXPLICITLY SET FORTH IN THE TERMS AND 
CONDITIONS OF SPECIFIC SERVICES WE PROVlDETOYOU.WE 
WARRAM FORA PERIOD OF 30 DAYS FROMTHE DATE OF OUR 
INSTAUATION OR REPAIR ATYOUR HOME THAT OUR 5ERVICE 
AND T H E  EQbIPMWWE HAVE INSTALLED OR REPARED WILL 
XEETACCEmED INDUSTRY STANDARDSAND RE FREE FROM 
D E F E C I S  IN MATERIALS O R  WORKMANSHIP IF YOU REPORT 
AM FAILURETO C O N F O R M T O T H I S W M T O U S W ~ H I N  
THAT IO-DAY.PERIOD. WE WiLL REPERFORM THE 
NONCONFORMING SERVICE AND REPAIR OR REPVICETHE 
NONCONFORMING EQUIPMENT SUCH REPFRFORMANCE OF 
WORK OR KtPAlR OR REPLACEMENT OF NONCONFORMING 
EQUIPMENT SHALL CONSTITUTE OUR E N T R E  LVIBILTYAND 
YOUR SOLE REMEDY UNDER THIS WARRANTY, WH€THER 

(INCLUDING. WiTHOUT LIMITATION. NEGLIGENCE. STRICT 
LIABIUTXOR OMERWISE). 

CLAIMS OR REMEDIESARE SOUGHT IN CONTRACT ORTORT 



Y E  FOREGOING WARRANnESARE D(CLU4VEAND IN U N  OF 
!ALL OTHER WARRANllES.WH€r"iRWlUrTW OR IMFUEQ IN 
FACT OR IN LAW WE. TO THE EXTENT PERMITTED BY 
IAPPLICABLE LAW.DISCLAIMANY AhDALLWARRANTIES OF 

I 

NOT BE LIABLE FORANY DELAY OR FNLURETO PERFORM CUR 
OBLIGATIONS. INCLUDING INTERRUPTIONS IN SERVICE IF 
'SUCH DUAY OR NONPERFORMANCEARLI6 IN CONNECTION 
.WITh ANY ACTS OF GOD, FIRES, EARTHQUAKES. FLOODS. 
STRIKES OR OTHER LABOR DISPUTES, UNUSUALLY SEVERE 
WEATHER.ACTS OF ANY GOVERNMENTAL BODY. OR ANY 
OThER CAUSE BEYOND OUR WONABLE CONTROL 

THISWARRANTY GMSYOU SPKiFIC LEGAl RIGHTS. ANDYOU 
PAY W O  HAVE OTHER R I G m  

IN NO €VENT SHALLWE OR OUR EMPLOMn ORAGENTS hAVE 
ANY LlABlLlPI FOR PUNITIVETREBLE. MEMPLARY, SPECIAL, 
INDIRECT. INCIDENTAL OR CONSEQUENTIAL DAMAGES 
RWLTING FROM OUR PROWION OF OR FAJLURETO PROVlDE 

M m w m i u r r  OR m ~ s s  FORA P m n c u t m  PURPOSE 

:amAS rnEssLY REQUIRED BYAPPUVUILE IAN WEWU 

,ANY EQUIPMENT OR SERWCESTOYOU. OR FROMANY FAULT, 
; FAILURE. DEFICIENCY OR DEFECT IN SERVICE. LABOR. 

MATERIALS.WORK OR EQUIPMENT FURNISHED TO YOU, OR I. FROM OUR BILLING.ADVERTISING OR OTHER PRACTICES 

~ PROViSlON OF SERVICES OR EQUIPMENTTOYOU. SUCH 
LIMITATION OF LIABILITYAPPLIES IN ALL CIRCUMSTANCES. 
REGARDLESS OF WH€THER SUCH DAMAGD MAY 8EAVNLABLE 
llNDERAPPUCABLE IAW. ANDTHE PARTIES HEREBY WAIVE 
M O R  RIGtfrS.IFANY, To RKOVWANY S U M  DAMAGE3 

.YOUR SOLE AND EXCLUSIVE REMEDIES UNDER THIS 

UNLESS APPUCABLE LAW PROVlDESTHAT CERTAIN REMEDIES, 

OR OThERWlSE MODIFIED IF CERTAIN REMEDIES, DAMAGES 
AND /OR WARRANTIES CANNOT BE WAIVED, LIMITED OR 
OTHERWISE MODIFIEC3 THE LlABIUlY OF THE COMPANY AND 
ITSAFFlUATESISUMITEDTOMMAXiMUMEXTENT PuUIrlTED 
BY APPUCABLE VIW. 

9. CUSTOMER COMPLAINT PROCEDURES 
H you b e  any complam regarding the S d c c  inchding billing I- 
d q d n y  "I me teler- Si&m!4 m derll. yo" should C D l l B C I  us I 
the telephone rum& on your monthly bil or .n wmhg m nbrm us H 
you can re imager or hear sound fmm =runbled premium or aduh 

,channels mat you do not rubwnbc co, you may have these channels 
:blocked fm 01 m e .  we dla mvmun a Id blonerr ofice mx b 
iopen mckd+. accpr  hokk+.for CUMmDr * We r r U  pmmprJy try 
110 raoke & pmblen H p v  am aivrdrfird %+ch our rerclulon d the 
romphim p a  may moly the respohvbllc o f f i d  for your comrnuniry 
'@use rekr m pur oble b9 lar du agem-fs mmc ud address) 

,We ~~~ 3 mbhe  tdelephau XLRU Pnc rhx mII be anillble 10 ym 
14 h o w  a w, sewn dayr a week- dzy d r h e  m. When you dl 
about a *mire pmb1ern.a NMW senice ~ p a e n c a d n  (CSR) ml 
~mplodmwmimthheruaveofdrepmblemlfpoalble.theCSRrnll 
hdp yw w o h c  the pmblem over the *phone Y the problem B M ~  
be -ked dunng the 4th. CSR wlll whrdulc a 5-c t u h n i h  w 
visn pur  horn* 1( ow d e a d  the r a c e  uJnioJn mll be 
dvlched dte szme +. Ow CSk and senkc technicmu m reb 
m e d  and ham authority m anrmpc m mdve a w m e r ' s  pmblem. 
including replrtemenc of any non-opanung equipmcnr in order CD 

:'WHICH ARE IN ANY WAY RELATED TO OUR OFFERING OR 

)GEEMENTARE AS U~RESSLY SET FORM N~IISAGREEMENT. 

+AGBAND/ORWARRAN~D WNOT B E W ~ . U M I T E D  

Prnvlde qUJiry I L M C L  

W ofla UI " q p m m m t  mndow'' lor inrmhdon %-e dk.w d e r  
u m i h o a  l c~mer  that LI d e r  a v f i c  -or. a< a mamnnm.a far- 
hour m t  bloc* during n o d  bwim h We commit to a p E r /  m 
rm m c e l  our appoinrmm wkh p u  after h e  dose d buvlea in rtrr 
bmineu vy prior m 2 ~chedded apppoimmen If v e  am running Inr for 
an appoinvnem m wll -pr m COW- yw md 4. Y necaur), 
a m p  m rerchedui~ 10 2 b e  rhrc h c ~ ~ ~ y e n m  for w 

M e n u -  Iht ,ae= S I ~ J  qdky. such u hllen di poles *iokm 
norms or very cold weather. may interfere with rereptian 01 oble  
sance.We are commnred IO h a c  one of ow  LIP^ prompdy c o m c i  

ourages OT orher rwvice-related pmMemr DC- 2 d d m 
Bnagenc)r<inWe pkdgeapmmprrerpcMa nay time UP- 
a r n o f r h a s p m i s & e n d n g t e d m i c l l ~ ~ k  

We win mintaidin complaint records for a t  i- 2 one-yeacpen'ad. In 
adddon, those records will be naibble fw lnrpecriw by the hanchire 
authoriy or rhe FCC 

We urge p u  to ol) us &?he phone number printed on p r  billany 
dnm p u  have cpenionr or concerns &ut yau Service. indudingVCR 
hoohp quesions ff pmblems 

If you are unraurfied with our handling of your complaint you may 
wmn rhe l o d  franchising adto*. The add- d the responsible 
&cw fw your -king adto% is noted in r d m  15. 

IO .  MANDATOKYAND BINDING ARBITRATION 
IFWEARE UNABLETO RESOLVE INFORMALLYANY CLAIM OR 
DISFUTERELATEDTO ORAIUSING OUTOFTHKAGREEMENT OR 
THE SERVICES PROVIDED.WE HAVEAGREEDTO BINDING 
ARBITRATION FXCEPTAS PROVIDED BELOW. YOU MUST 
CONTACT USWITHIN ONE (I)YEAR OFTHE DATE OFTHE 
OCCURRENCE OFTHE EVENT OR FACTS GIVING RISETO A 
DISPVTE (DtCET FOR BlWNG DLSPUTESWHICH ARE WEJEKT 
TO PARAGRAPH 3. RATESAND CHARGES. ABOVELORYOU 
WAIVETHE RIGHTTO PURSUEA CIAIM BASED UPON SUCH 
MN7; FAcn OR DLSm 

THERE S H A U  BE N O  RlGHl O R A U T H O m  FOR ANY UAIMS 
TO BEAWTMTED O N A  CWSACTION OR CONSOLIDATED 
BASIS OR O N  BASES INVOLVING CLAIMS BROUGHT I N A  
PURPORTED REPRESENTATIVE CAPACIlY O N  BEHALF OF THE 
GENERAL PUBUC ISUCH AS A PRIVATE ATTORNM GENERALI. 
OTHER SUSXRlBEk OR OTHER PERSONS SIMILARLY SNUATEb 
UNLESSYWR STAES LAWS PROVlOE OTHERWISE 

Ar the fim nep in the vbioarion prwesr.pu m y  rdecr m u4b6m 
organ- Imm choicer belaw to preride OMT your dirpm with 
dlecocmpurl: 

3 AmwicanArbiido"AuC€iatiO" rw') 
335 M s b n A r r F I o ~  I O  
NerrYokNY 10017-4605 
i m x n a m  
nmadr.org 

AAA will apply rhe Supplcrnenv Pmcedures for ConrumecRebred 
Disputer and the Consumer Dispute Resolution Procedures in 
a r b ~ ~ g c t a i m r b e m e n p u a n d t h e C o r n p y  

b) Jud idArb i t i on  & Mediarim Se&e rJAMS'7 
I920 Main Soeessuire 303 
Idnc.CA 92614 
(949) 214-1810 
-.-dcrom 

)AMs will a r b l n  your dirpure wirh the Company under enher the 
Sueunllntd Arbimrion Ruler 8 Procedures or the Cornprehenshe 
A!bbdan Rules b Pmcedurer. depending on the amount of the ddm h 
d w e  

C) Narlanal Arbivadon Forum ("W 
PO. Box 50191 
MimeapdkMN SHo5-0191 
14Mu747371 
vmr&tion-forurncom 

NAF wi# make ;dl diiures bmught &re it wing rhe NAF 6 d e  d 
P m c e b .  

The wbiitipn win ske pbce a t  a locadon. convenient to you. in the 

http://nmadr.org


I 
WE HAVE AGREED THATTHE FOLLOWING WILL NOT BE 

i SUBJECTTO ARBITRATION. ( I)ANY CLAIM FILED BY THE 1 ;  
~ . COMPANY TO COLLECT OUTSTANDING BALANCES FOR 
/ . UNPAlD SERVICE OR THE THEFT OF ANY SERVICE OR 
j EQUIPMW.@)ANY DISFUTE OVERVAUDW OF E W E R  P m  ' . INTELLECTUAL PROPERTY RIGHTS O R  OUR LICENSESTO I I OPERATE OUR 6USINESS;AND (3) ANY DISPUTE INVOLVING 

VIOLATIONS OF 47 U.S.C. 5 551 (WHICH RELATES TO 
PROECnON OF SUBSCRIBER PRIVACY), OR 18 U.5 C. $5 25 IO- 
2521 (WHICH RELATESTO UNLAWFUL INTERCEPTION OF , 

I COMMUNICATONS). 

i II.NOTlCE 
. Excep ar p d d e d  in puagraph 1 h e  or & d e  p i t t e d  by hvr. 

: ' urn send p u  &e.iwill  be mmided given when deposited *I rhe 
, I  

~ U l ~ l , . d d - e d m y o u ~ p u r ~ ~ - d d r e r r . o r h a n d d e f ~  
8 . v) pu or m pur h a e .  W e  pmvide e l e ~ n l c  or dephane nodce 
: , to pu.which shall be deemed given when lek wirh p u .  H you @ 
' . mdcew usitwill be deemed @when received by IU 

j 1 12. CHANGESTO POUCIESAND PRACTICES 
There Policies and Ricrwr are m amendrnenrmodi(ldn or 

i :  remrinadon if required by law OT regulation. We will notify you of 
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United States Court of Anneals. 
H 

1. 

Ninth Circuit. 

CHARTER COMMUNICATIONS, INC., a 
Delaware corporation; Charter Communications 

Properties, LLC; Paul G. Allen, Plaintiffs-Appellees, 

COUNTY OF SANTA CRUZ, Defendant-Appellant. 

Nos. 01-15846,01-1697S. 

Argued and Submitted May 14,2002 
Filed Sept. 20,2002. 

V. 

Cable television operator and proposed acquirer 
brought action for declaratory judgment against local 
franchise authority (LFA), challenging denial of 
consent to change of ownership. The United States 
District Court for the Northern District of California, 
William H. Alsup, J., 133 F.Supp.2d 1184, held that 
denial of consent was unreasonable, and LFA 
appealed. The Court of Appeals, Michael Daly 
Hawkins, Circuit Judge, held that: ( I )  LFA's decision 
was a legislative action, subject to a deferential 
standard of review; (2) the decision was reasonable, 
based on failure of operator and proposed acquirer to 
affirmatively demonstrate financial qualifications to 
operate a cable system, and based on LFA's 
articulated concern for keeping stable the subscriber 
rates in the future, in light of fact that acquisition 
offer was substantially higher than the market price; 
and ( 3 )  operator had waived its right to claim that a 
denial of a transfer violated its First Amendment 
rights. 

Reversed. 

West Headnotes 

II I Telecommunications -458(1) - 
372k4SX( I )  Most Cited Cases 

(Formerly 372k449.10(1)) 

Because the ultimate question in challenge to denial 
by local franchise authority (LFA) of consent to 
change of ownership of cable television franchise 
was whether the LFA could reasonably have denied 
its consent under the circumstances, a mixed question 
arose, but this question was not an essentially factual 
inquiry, so that Court of Appeals assessed the district 
court's conclusions under the de novo standard. 

121 Telecommunications -4S8(1) 
372k458(11 Most Cited Cases 

(Formerly 372k449.10( I))  

Decision of local franchise authority (LFA) on 
whether to consent to change of ownership of cable 
television franchise was a legislative action, subject 
to a deferential standard of review, to determine 
whether the decision was reasonable, even if First 
Amendment rights were implicated through 
secondary effects, and under this deferential standard, 
the LFA's denial of consent should be upheld as long 
as there was substantial evidence for any one 
sufficient reason for denial. U.S.C.A. Const.Amend. 
- I .  

Licenses -22 
238k22 Most Cited Cases 

A governmental entity has broad discretion to request 
information in order to evaluate an application for 
government privileges, and a denial of that privilege 
not arbitrary when a government's information 
request is refused. 

I41 Telecommunications -4SNl) - 
372k458(11 Most Cited Cases 

(Formerly 372k449.10( I)) 

Even if local franchise authority's (LFA's) denial of 
consent to change ownership of cable television 
franchise was an administrative matter, rather than a 
legislative one, deference was owed under traditional 
administrative law principles, and whether the LFA 
denied consent reasonably was a question governed 
not by a preponderance of evidence standard, hut by 
a substantial evidence test. 

J5J Telecommunications -4S5(1) 
372k455(11 Most Cited Cases 

(Formerly 372k449(6. I))  

Decision of local franchise authority (LFA) to deny 
without prejudice consent to change of ownership of 
cable television franchise was reasonable, based on 
failure of cable company and proposed acquirer to 
affirmatively demonstrate financial qualifications to 
operate a cable system, despite proffer of acquirer's 
personal "balance sheet" as evidence for his financial 
qualifications, where at no time were acquirer's 
personal assets contractually pledged in support of 
performance of the franchise obligations. 

Telecommunications -4SS(1) 
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377k455(1) Most Cited Cases 
(Formerly 372k449(6.1)) 

Decision of local franchise authority (LFA) to deny 
without prejudice consent to change of ownership of 
cable television franchise was reasonable, based on 
LFA's articulated concern for keeping stable the 
subscriber rates in the future, in light of fact that 
acquisition offer, based on a per subscriber basis, was 
incontrovertibly and substantially higher than the 
market price, though there would he no debt to 
service. 

Telecommunications -4SS(2) 

(Formerly 372k449(7)) 
372k4SX2) Most Cited Cases 

A local franchise authority (LFA), serving as steward 
of the public good, was entitled to he properly 
concerned about the long term consequences of a 
significantly above market-value purchase of a cable 
provider, in deciding whether to consent to transfer, 
even though, under the then-cunent rules, provider 
would not have been able to raise rates on this basis. 

Telecommunications -4SS(2) 

(Formerly 372k449(7)) 
.~ 372k455(2) Most Cited Cases 

Merely because the request by local franchise 
authority (LFA) that cable television franchisee fund 
and have prepared a due diligence study, in 
connection with request for approval of change of 
ownership, was inconsistent with custom did not 
mean that it was unreasonable. 

fl Telecommunications -4SS(1) 
372k455(13 Most Cited Cases 

(Formerly 372k449(6.1)) 

Since the judgment of local franchise authority (LFA) 
in denying consent to change of ownership of 
cabletelevision franchise was reasonable, it 
necessarily followed that its decision to deny the 
transfer on the basis of that judgment was supported 
by a legitimate governmental interest. 

J.,@J Constitutional Law -43(1) 
9 2 m  Most Cited Cases 

Since cable television provider voluntarily entered 
into a franchise agreement under which the local 
franchise authority (LFA) had to approve any transfer 
of the franchise, to that extent it waived its right to 

Page 2 

claim that a denial of a transfer violated its First 
Amendment rights, and LFA's interest in enforcement 
of the agreement was not outweighed in the 
circumstances by a public policy harmed by 
enforcement, as public policy favored the LFA's 
decision to be careful in its role as steward, and 
provider was a sophisticated party represented by 
counsel. U.S.C.A. Const.Amend. I 

Constitutional Law -43(1) 
V2k43(1) Most Cited Cases 

First Amendment rights may he waived upon clear 
and convincing evidence that the waiver is knowing, 
voluntary and intelligent, hut court will not enforce a 
waiver if the interest in its enforcement is outweighed 
in the circumstances by a public policy harmed by 
enforcement of the agreement. U.S.C.A. 
Const.Amend. 1. 
*929 Robert S. Bower (argued) and Todd 0. Litfin, 

Rutan & Tucker, Costa Mesa, California, for the 
defendant-appellant. 

Julia M.C. Friedlander (argued) and Lisa S. Gelh, 
City of San Francisco, San Francisco, California, for 
amici curiae City and County of San Francisco, on 
behalf of the defendant-appellant. 

Richard R. Patch (argued) and A. Marisa Chun, 
Coblentz, Patch, Duffy & Bass, San , Francisco, 
California, for the plaintiffs-appellees. 

Jeffrey Sinsheimer, California Cable Television 
Association, Oakland, California; National Cable & 
Telecommunications Association, Washington, D.C.; 
and American Cable Association, Pittsburgh, 
Pennsylvania, amici curiae, on behalf of the 
plaintiffs-appellees. 

Appeal from the United States District Court for the 
Northern District of California; William H. Alsup, 
District Judge, Presiding. D.C. No. CV-99- 01874- 
WHA(BZ). 

Before HAWKWS and SILVERMAN, Circuit 
Judges, and R E S T A N 1 . m  Judge. 

FN* The Honorable Jane A. Restani, United 
States Court of International Trade, sitting 
by designation. 
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IIAWKWS, Circuit Judge 

These cases surround one central issue: did Santa 
CNZ County reasonably withhold consent to a 
change in ownership of a cable franchise? Because 
we determine the County's denial of consent was 
reasonable and lawful, we reverse the district court's 
decision on the merits, mooting the issue of attorney's 
fees in the companion case. 

"930 I. FACTUAL BACKGROUND 

The core dispute here involves a lengthy set of 
negotiations between the County and Charter. While 
time-consuming and intensive, these negotiations boil 
down to whether the County's requests for financial 
and other information from Charter were reasonably 
related to the exercise of the County's approval 
authority. A full version of the negotiations can be 
found in the district court opinion, Chnrfer Connns. 
I n c .  11. Count$, of Sonia c'rus, 133 F.Supp.2d 11 84, 
- 1187-1200 (N.D.Ca1.2001). 

In brief in 1998, Microsoft co-founder Paul Allen 
sought acquisition of Charter Communications, Inc. 
("CCI"), which owned a subsidiary, Charter 
Communications LLC ("Charter").= Charter 
had a cable television franchise with the County of 
Santa C m  ("the County"); the franchise was 
administered by the County Board of Supervisors. 
The County's consent to the change in ownership was 
necessary for CCI to operate Charter's cable 
franchise. Under the relevant agreement, such 
consent could not be unreasonably denied. 

FN1. Unless there is a need to specify 
otherwise, we refer generically to the 
plaintiffs-appellees in this action as 
"Charter." 

After Charter submitted the appropriate forms, 
the County became concerned, inter d i n ,  that 

the price Allen was paying might impact the level 
and cost of service to constituents in the franchise 
service area; the County thus sought further detailed 
information from Charter. Charter complied hut later 
balked when the County sought still more 
information. When it became clear that Charter 
would not provide the additional information, the 
County Board formally decided, without prejudice, to 
withhold consent to the change in Charter's 
ownership. The County made detailed findings in 
suppurt of its decision. When subsequent efforts to 

resolve the dispute failed, Charter, CCI, and Allen 
filed snit in district court. Having lost in district 
court, the County now appeals the district court's two 
principal conclusions: first, that the County 
unreasonably withheld consent and, second, the 
award of attorney's fees to Charter.= 

FN2. Federal law recognizes the power of an 
LFA to approve transfers but imposes 
certain regulations governing this process. 
One such regulation, promulgated by the 
Federal Communications Commission 
("FCC"), requires the use of a specific form, 
Form 394, to be used to seek approvals from 
franchising authorities. See 47 C.F.R. 
76.502. 

FN3 Charter contended at trial that the 
County acted unlawfully, and therefore 
unreasonably, in its attempts to gather 
information beyond what was permitted by 
Section 617 of the Cable Act and the FCC 
regulations. The district court agreed with 
Charter. We do not. As we explain in the 
analysis, the district court's obligation was to 
review the legislative findings of the County 
in its Denial resolution and to examine 
whether substantial evidence supported any 
one of the reasons offered by the County. 
Because the record substantially supports at 
least some of the reasons offered by the 
County, we see no reason for either the 
district court or this panel to reach the issues 
regarding the Cable Act. 

11. STANDARD OF REVIEW 

LlJ The district court's findings of facts are reviewed 
for clear error and its legal conclusions are reviewed 
de novo. Dolman v. Anee, I57 F.3d 708, 71 1 (9th 
Cir.1998). Mixed questions of law and fact are 
generally reviewed de novo, Diamond v. City of Tat?. 
215 F.3d 1052, 1055 (9th Cir.20001, although to the 
extent that a mixed question presents an "essentially" 
factual inquiry, then review is for clear error. 
Koiraln v. Tlzni Airwnw Int'l Ltd.. 126 F.3d 1205, 
1210 (9th Cir.1997). Because the ultimate question 
is whether the County could reasonably have denied 
its *931 consent under the circumstances, a mixed 
question arises; this question is not an "essentially 
factual" inquiry, though, and therefore this panel 
assesses the district court's conclusions under the de 
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novo standard 

111. SUMMARY OF ARGUMENTS 
The County's Position 

The County contests the district court's application 
of the standard of review during the bench trial, as 
well as the First Amendment-related decisions. The 
County's theory on appeal is that under its state law 
contract claim, Charter must show that the County 
acted arbitrarily or without evidentiary support in 
carrying out its legislative function by denying 
consent. The County relies upon a long line of 
authorities requiring reviewing courts to accord 
legislative determinations proper deference. It argues 
that: instead of showing deference, the district court 
undertook its own independent review, and in making 
its decision, the district court erred in interpreting the 
Cable Act of 1992 as precluding the County from 
making these kinds of inquiries of a transfer 
applicant; to compound error, the district court, after 
finding for Charter under the contract claim, 
addressed constitutional claims that appear to have 
bcen unnecessary for resolution of the case; once it 
addressed the constitutional claims, the County 
asserts, the district court misapplied the appropriate 
standard and then held that the County's cable 
ordinance was unconstitutionally vague, despite 
Charter's prior waiver of any objection to the 
ordinance. 

Charter's position 

Charter's argument is that the County was entitled to 
request only reasonable information, and because the 
information the County was seeking went well 
beyond what the law permitted, the County acted 
unreasonably in propounding its requests and 
denying its consent on the basis of not having 
received answers to its requests. Charter also accuses 
the County of improperly conditioning its consent 
upon illegal fees or concessions: e.g., a $500,000 
mitigation fee, prefuoding for a due diligence survey, 
and a long-term rate freeze. Because its expression 
was curtailed by the regulation of the cable franchise, 
Charter argues that the County's behavior amounts to 
a violation ofthe First Amendment. 

IV. ANALYSIS 

We begin by focusing on the central question: was 
the County's denial of consent unreasonable? The 
district court said yes, finding that the County's denial 
was unreasonable and unlawful under the contract, 
the First Amendment, and the Cable Act and its FCC 

implementing regulations; consequently, the 
County's decision to deny consent was an 
unreasonahle withholding of consent, thus 
constituting a material breach of the Franchise 
Agreement, which only allows for reasonable 
withholdings of consent. In reviewing the district 
court's judgment, we must answer a preliminary 
question: is the County owed any deference to its 
determinations of what is reasonable under the 
circumstances? 

Deference 

The franchise agreement at issue places the 
discretion to approve the transfer in the County's 
hands. When reviewing disputes emerging from this 
franchise agreement, a court must determine whether 
the County could have deemed it reasonable to deny 
consent; this is a much more forgiving standard than 
whether the district court judge would have denied 
consent himself if he were acting as the County's 
agent. 

*932 We note that in assessing the reasonableness of 
the County's decision, we are reviewing a 
discretionary decision of the County Board of 
Supervisors, a legislative body. As Charter concedes, 
grants, renewals, and consents to rate increases are all 
legislative acts "because they involve policy 
decisions regarding the terms and conditions of the 
use of the public rights-of-way." Charter cites no 
case law for the proposition that consents to transfers 
are treated differently, i.e.,  less deferentially, by 
courts. It argues that the County merely administers 
a contract in consenting to a transfer of ownership. 

This characterization is wrong. As the County 
points out, if renewals are legislative, even though 
they involve the evaluation of a known entity, a 
transfer of ownership should, a fortiori, he viewed as 
a legislative action also, since the County must assess 
"a new entity operating under different financial and 
management circumstances." Moreover, the 
agreement between the parties incorporates the 
County Cable Ordinance, which, as a legislative act, 
operates for the benefit of all io the County. 

The County's position is further strengthened 
by case law indicating that a county's discretion is not 
limited by an agreement that contemplates future 
discretionary approvals. See Sanru MaFrarifa Area 
Resiiients Torethrr v. County of Sari Luis Ohisuo. 84 
Cal.App.4th 221, 227. 233. 100 Cal.Rotr.2d 740 o. A government's discretion is treated 
deferentially by courts especially when its requests 
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for information are necessary to evaluate an 
application for government privileges; a denial of 
that privilege is hardly arbitrary when a government's 
information request is refused. Gifford 1). Citv ofLos 
4iteele.s.. 88 Cal.Apu.4th 801. 806, 106 Cal.Rptr.2d 
164 (2001). This is not to say that government 
bodies can elicit information of any kind or any 
quantity, but that the discretion within which the 
government operates is b r 0 a d . W  

' 

FN4. Even if we viewed the County Board's 
action here as an administrative matter, 
rather than a legislative one, deference is 
owed under traditional administrative law 
principles. Seen in this way, whether the 
County denied consent reasonably is a 
question governed not by a preponderance 
of evidence standard, hut rather a substantial 
evidence test. See In re Van Ness Auto 
Plaza. 120 B.R. 545. 546 
(Bkrlcv.N.D.Cal.19901, cited with approval 
in Ferrari N. A n .  Inc. v. Sirns (in re R.B.B. 
1uc.L 21 1 F.3d 475, 477-78 (9th Cir.2000) 
("withholding of consent is reasonable if it is 
based on factors related to the proposed 
assignee's performance as a dealer and is 
supported by substantial objective 
evidence."). The Van Ness court also noted 
that in determining the suitability of 
transfers of franchisees, courts ought to "be 
somewhat cautions in requiring 
the[franchising authority] to enter into such 
a relationship involuntarily." Id. at 548-49. 

The shucture and substance of the district court's 
decision render apparent that no such deference was 
accorded; rather, the district court failed to address 
many of the reasons proffered by the County. Instead 
of merely asking whether the County's reasoning was 
fairly debatable, the district court substihited its 
judgment for the County's. Precedent, however, 
commands that courts should not stray from a 
deferential standard in these contexts, even when 
First Amendment rights are implicated through 
secondary effects. See City of Los A n d e s  v. 
Llameda Booky. 535 U.S. 425, 122 S.Ct. 1728. 1736, 
152 L.Ed.2d 670 (2003  (local government may, in 
furtherance of substantial governmental interests, rely 
on evidence "reasonablv believed to he relevant"); ,. 
see also Board of Couniv Comni%v 1). Umhehr. 518 
U.S. 668, 678, 116 S.Ct. 2342. 135 L.Ed.2d 843 
L! 996) (the government's "interest in being free from _ .  I I 

intensive judicial supervision of its daily 

management functions [requires that] *933 ,.. 
deference is therefore due tn the government's 
reasonable assessments of its interests"); One World 
One Familv Noiv 3'. Honolulu, 76 F.3d 1009, 1013 
19th Cir. 1996). 

Under this deferential standard, the County's denial 
of consent should be upheld as long as there is 
substantial evidence for any one sufficient reason for 
denial. See FCC v. Bench Communicaiions. Inc.. 50X 
U.S. 307. 3 1 .  113 S.Q. 2096, 124 L.Ed.2d 211 
(1993) (attacks on legislative arrangements have ~. - I 

burden of refuting each conceivable basis that might - I 

support it); De~morid v County of Contra Costa, 21 
Cal.Aup.4th 330, 336-37, 25 Cal.R~tr.2d 842 (1993) 
("As lone as the Board made a fmding that anv one of 

I - 
the necessary elements enumerated in the ordinance[ 
] was lacking, and this finding was itself supported 
by substantial evidence, the Board's denial of 
appellant's application must be upheld."); 
Cilv of Berkeiev, 24 Cal.Am4th 1206, 1214, 30 
Cal.Rptr.2d 95 (1994) ("The burden is on the 
petitioner to show there is no substantial evidence 
whatsoever to support the findings of the board."). 
The district court did not examine whether all of the 
reasons detailed in the County's extensive Denial 
Resolution were suurious or unlawful. This was 
mistaken. Cf Uniied Siafe.7 R R. Rei. Ed. v. Friiz, 
449 U.S. 166. 179. 101 S.Cr. 453. 66 L.Ed.2d 368 
(1980) ("Where. as here, there are Dlausible reasons ~. 
for Congress' action, our inquiry is at an end. It is, of 
course,'constitutionally irrelevant whether this 
reasoning in fact underlay the legislative decision,' 
because this Court has never insisted that a legislative 
body articulate its reasons for enacting a statute.") 
(internal citation omitted). 

We must therefore examine whether any one of the 
reasons offered by the County Board in its decision 
and attached exhibits survives scrutiny under a 
deferential standard. 

Was There Sufficient Basis for  the County's Decision 
io Deny Consent Without Prejudice.? 

The County's Denial Resolution explained its 
decision to deny consent based on various factors. 
One was Charter and Allen's failure to affirmatively 
demolistrate financial qualifications to operate a 
cable system. Inits submissions, Charter offered Paul 
Allen's personal "balance sheet" as evidence for his 
financial qualifications to take over the obligations of 
the franchise. However, at no time were Allen's 
personal assets contractually pledged in support of 
performance of the franchise obligations. The ability 
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of a cable operator to adequately service the franchise 
throughout its term is a legitimate concern. But the 
district court did not address this concern or the 
testimony of a financial expert who testified that the 
inaterials submitted by Charter were insufficient to 
answer questions about liquidity or to determine 
Allen's true net worth.= Instead, the district 
court conducted its own analysis, announcing that in 
light of Allen's substantial wealth and the equity-only 
nature of the deal, his financial qualifications were 
incontrovertibly e s t a b 1 i s h e d . m  We conclude that 
it was not unreasonable for the County to he 
concerned about Allen's true net worth and about the 
relationship *934 of that wealth to the viability of the 
c n t e r p r i s e . m  
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FN5. Charter claims that this expert was 
discredited on cross- examination, hut the 
district court did not find this to he the case. 

FN6. Charter's briefs do not even mention, 
let alone adequately respond to, the issue of 
whether Allen's wealth was contractually 
obligated. In so doing, Charter makes the 
same error the district court d id  ignoring a 
justifiable reason identified by the County as 
the basis for its decision. 

FN7. We also observe that Charter had itself 
commissioned a privately-prepared due 
diligence study that would have satisfied 
virtually all of the County's requests for 
information. At argument, the County's 
lawyer said that had Charter turned over that 
study, instead of petulantly drawing a line in 
the sand, it would have sufficed. The 
County only found out about the study 
during discovery. 

J6J The district court also failed to give deference to 
the County's articulated concern for keeping stable 
the subscriber rates in the future. Allen's offer, based 
on a per subscriber basis, was incontrovertibly and 
substantially higher than the market price. A high 
price might imperil the possibility of achieving a 
rcasonable return on equity and thereby jeopardize 
the company's financial health, the stability of rates, 
and the quality of service. Fear of this high price 
then is also a legitimate concern. Nonetheless, the 
district court rejected this concern, reasoning that the 
"normal" fear would be whether there would he 

enough cash flow to service debt, and because there 
was no debt, there was no cause for concern, and 
therefore no cause for the information requests that 
would generate reliable inferences about prospective 
rates of return. Chorfer. 133 F.Sunu.2d at 1211. 

Experts from both sides, however, testified that rates 
of return on equity are key factors in analyzing 
transactions of this type. This suggests that the 
County's concerns were reasonable. In a world where 
cable operators have scaled hack franchises because 
"the initial franchise was economically unviable," 
House Rep. No. 98-934 at 21, reprinted in 1984 U S .  
Code Congressional & Administrative News at 4659, 
and where courts have in the past held that it would 
he unconstitutional for a government to prevent a 
utility company from collecting a constitutionally 
reasonable rate of return on their investments, see 
Michigan Bell Telephone GI. v. Enpler. 257 F.3d 
587, 596 (6th Cir.2001), it could hardly be 
unreasonable for the County to be worried about the 
long-term viability of the Allen purchase and its 
effects on the County's responsibility to assure a 
stable cable franchise for its citizens. 
Nonetheless, the district court decided due diligence 
was improper, largely because few other local 
franchising authorities undertook this review. But as 
the amicus brief submitted by a host of local 
franchising authorities (LFAs) and the National 
League of Cities points out, this kind of due diligence 
does not typically occur, not because it is 
unnecessary hut because the limited resources of 
local governments often prevent such scrutiny. 

FN8. Compare Gunterr v. Citv of  Stockton. 
43 Cd.ADD.3d 203. 215- 217, 117 Cal.RDtr. 
601 (19741, where the reviewing court found 
that the citv acted urbitrarilv bv failinn lo 

~ _ _  - 
affain enough information about the 
financial viability of a developer. 

lz] The County government, serving as steward of 
the public good, is entitled to he properly concerned 
about the long term consequences of a significantly 
above market-value purchase of a cable provider. 
While it is true that under the then-current FCC rules, 
Charter would not have been able to raise rates on 
this basis, those rules are subject to change; indeed, 
the rules have already been amended and may be 
amended again. See Brief of County Amici at 16-17, 

The concerns we have highlighted here, which were 
articulated by the County in its denial of consent, 
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were sufficient to justify the County's decision. 
Although we do not endorse every drib and drab of 
*935 the County's actions during its negotiations with 
Charter, we cannot say the County acted without a 
rational basis or without substantial evidence for its 
decision to deny consent without prejudice. We 
therefore reverse the district court's judgment on 
these grounds and vacate its decision. We note that 
even if we thought the County had acted 
onreasonably, our view would he deferential not only 
because precedent so commands, but also because 
methods exist to promote self- correction in the 
future: citizens can vote out their local 
rcpresrntatives and cable operators can refuse to 
ciiter into franchise agreements with notoriously 
difficult LFAs. 

t8J Charter attempts to persuade us of the County's 
bad faith behavior by pointing to the County's 
apparently unusual request that Charter fund and 
have prepared a due diligence study. But the relative 
oddity of this precaution is not of much moment 
given the deference accorded to legislative actions. 
More to the point, merely because the request is 
inconsistent with custom does not mean that it is in 
anyway unreasonable--think of Judge Hand's famous 
opinion in 7he T.1. Ilooner, 60 F.2d 737. 740 (2d 
C 3 r a  (because an entire industry may be 
negligent, industry custom is only some evidence of 
what is reasonable). 

1911110111 11 Finally, since the County's judgment was 
reasonable, it necessarily follows that its decision to 
dcny the transfer on the basis of that judgment was 
supported by a legitimate governmental interest. 
Charter voluntarily entered into an agreement under 
which the County had to approve any lransfer of the 
franchise, and thus, to that extent, waived its right to 
claim that a denial of a transfer violated its First 
Amendment rights.= We therefore need not 
reach the other issues addressed by Charter and the 
district court. 

fXL Our Court has expressly recognized that "First 
Amendment rights may be waived upon clear and 
convincing evidence that the waiver is knowing, 
voliintary and intelligent." See Leonard v. Clark. 12 
!;.3d 885, 889-90 (9th Cir.1953J ("If the Union felt 
that First Amendment rights were burdened by [the 
contract provision], it should not have bargained 
them away and signed the agreement."). Our Court 
will not enforce a waiver "if the interest in its 
enforcement is outweighed in the circumstances by a 
public policy harmed by enforcement of the 

agreement." ln That circumstance does not apply 
here, as public policy favors the government's 
decision to be carefnl in its role as steward. 
Moreover, in a case like this one, where 
sophisticated parties a re  represented by counsel, 
we think Charter was aware of what it was getting 
itself into. See Parafould Cublevisiorl, h c .  v. Cih, of 
PururouL/. Ark.,  930 F.2d 1310. 1314 (8th Cir.1991) 
(waiver of constitutional rights can be implied 
from terms and conditions of a contract where 
party claiming right is sophisticated and 
represented by counsel; "Cablevision forgets that 
it bargained for its franchise agreement. 
Cablevision voluntarily entered into the franchise 
agreement, presumably for its own economic gain. 
The forum for protecting its free speech rights 
was the bargaining table, not the courtroom...."). 

V. CONCLUSION 

The district court's judgment on the underlying 
dispute is reversed. Our decision moots the district 
court's award of attorney's fees to Charter. The 
district court's decisions in both cases under review 
here are vacated. 

REVERSED. 

304 F.3d 927, 2 Cal. Daily Op. Sew. 9670, 2002 
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